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PREFACE TO THE 1999 REPRINT

During the past fifteen years, Washington State's constitution has re-emerged
in importance for Washington judges, lawyers and residents. Reflecting a national
trend toward state constitutionalism, the State Supreme Court in the early 1980's
issued several opinions that expressly relied on Washington's Declaration ofRights
and departed from the U.S. Supreme Court's approach on similar issues decided
under the federal Bill ofRights. To encourage principled reliance on Washington's
Constitution and to spur development of an independent state constitutional
jurisprudence, the Court in 1986 (State v. Gunwall, 106 Wn.2d 54, 720 P.2d 808)
laid down six criteria it expected lawyers to apply when briefing Washington
constitutional issues that had U.S. Constitutional parallels. These "Gunwall
criteria" were heavily historical in nature. In effect, they called upon appellate
advocates to carefully research the background ofrelevant provisions, both before,
during and after the state's 1889 Convention.

The Gunwall criteria, and the steady increase in focus on Washington's
Constitution, have vastly augmented the importance of the Rosenow/Smith Journal
ofthe Washington State Constitutional Convention, 1889, with Analytical Index.
But as demand for the book has increased, the volume has become increasingly
difficult to find. The republication is extremely important to judges, lawyers,
legislators, historians, journalists and others interested in the details of the hotly
debated document that established the state in 1889. The accompanying reprint of
the contemporary newspaper articles cited in the Journal's analytical index makes
the new publication especially useful.

Many thanks to the Gallagher Law Library staff, to William S. Hein & Co. Inc.,
and also to Book Publishing Company, which has transferred the copyright to the
University of Washington Gallagher Law Library and enabled this significant
project to be completed successfully.

-Hugh Spitzer,
Affiliate Professor,

University of Washington School of Law
Seattle, Washington

May 1999



PREFACE TO THE 1999 REPRINT

It is deeply satisfying to know that the 1962 publication of The Journal ofthe
Washington State Constitutional Convention, 1889, with Analytical Index has
been of sufficient use to the legal and general community to merit reprinting. I am
certain that all those involved in the initial publication would be gratified.

-Beverly Paulik Rosenow
Auburn, Washington

May 1999
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FOREWORD

. Independence Day had a special significance in Olympia, Wash
ington, July 4, 1889, for it was on that day that an elected con
vention of delegates assembled for the purpose of drafting a con
stitution for the state. The assignment was one conferred upon
the delegates by the Congress of the United States in enabling
legislation which President Grover Cleveland had signed, appro
priately, on February 22, 1889, George Washington's birthday.

This· statute, which is often referred to as the Omnibus Bill,
provided that North and South Dakota and Montana, as well as
Washington, might "form constitutions and state governments,
and ... be admitted into the Union on an equal footing with the
original states." Its paragraphs prescribed in detail the steps to
be taken. In each territory the voters were to go to the polls "on
the Tuesday after the second Monday in May" to elect delegates
to their constitutional conventions. These conventions were to
assemble on July 4th at their respective territorial capitals and
continue their deliberations during the summer. The constitutions
which they prepared were then to be presented for ratification by
the voters at a second election, presumably during the autumn.
The constitutional conventions were further authorized to provide
for the election of officers for full state governments, though these
governments were to remain in abeyance until admission to the
Union was actually accomplished.

It was the second time that a Washington convention had
drawn up a state constitution. An earlier effort in 1878 had been
initiated and carried through, though unsuccessfully, wholly in
Washington Territory itself, as the result of an election authorized
by the territorial assembly. The move was then quite premature,
for the entire territory possessed a population of some 70,000 in
habitants while the largest settlements, Seattle and Walla Walla,
were towns of less than 4,000 persons. Even in the territory itself
the proposal drew a small vote and had the appearance of being a
political maneuver to annex the Idaho panhandle to Washington's
Inland Empire. The convention met in Walla Walla, did its work
conscientiously, and won approval for it from the territorial elec
torate. Admission required favorable action by Congress, how
ever, and this was wholly out of the question. Those who labored
for the admission bill failed even to get it out of committee.
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In 1889 the situation was very different. The completion of
the Northern Pacific Railroad (1883) had brought a large influx
of immigrants, increasing the population to a third of a million
people. A lively economic boom was in progress. Farming was ex
panding rapidly in both eastern and western Washington, resource
industries were enjoying a similar growth, and a number of urban
communities reported a ten-fold population increase within a
decade. There could no longer be any doubt that Washington was
qualified for statehood. Politically too, the times were favorable,
for the Republican Party was now in power, having won by hand
some majorities in the election of 1888. The prospect of new Re
publican states was no longer something to be opposed for political
reasons, as had been the case with Cleveland's Democratic Con
gress. Republicans therefore granted statehood to the territories
(so one Democrat complained) "not singly but in bunches." For
Washington, admission was not at issue as it had been earlier. On
the contrary, it was taken for granted. Except for the drafting of
a constitution, statehood was only a matter of time and formalities.

The Olympia convention differed greatly from its predecessor
in composition. A mere fifteen delegates had gathered at Walla
Walla, and while they deliberated earnestly and produced a con
stitution that deserved a careful reading, it appears they were not
men of large affairs. Newspaper men, looking on, remarked upon
a certain awkwardness and inexperience which made it difficult for
them to find solutions to the problems of government with which
they must deal. The convention of 1889, by comparison, numbered
seventy-five delegates, a number of whom were men of consider
able wealth and political effectiveness. We need not call the roll,
but it is worth noting that J. J. Browne of Spokane and H. G.
Blalock of Walla Walla were reputed to be among the richest men
in the territory. J. B. Hoyt of Seattle, who won election as chair
man of the convention, was a veteran politician, having served as
speaker of the lower house of the Michigan State Legislature, gov
ernor of Arizona Territory, and supreme court judge in Washington
Territory. C. H. Warner of Colfax was chairman of the Democratic
territorial committee, while George Turner of Spokane had headed
the Alabama delegation at three national Republican conventions.
Generally speaking, the membership was a fair cross-section of
territorial society, including the newcomers of recent years as well
as the old pioneers. The delegates averaged forty-five years of age.
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Republican delegates outnumbered the Democrats 43 to 29; the
other three members were Independents.

Through the Proceedings of the Convention, which appear on
the following pages, the delegates speak for themselves on the
many constitutional questions which confronted them. A few gen
eral comments may be appropriate however, to put the record in
its historical setting. Constitutionalists in Washington, as in other
states, showed in their actions and decisions two opposite tenden
cies. On the one hand there was a disposition on the part of a num
ber of delegates to view such conventions as this as laboratories
where the states might correct existing political weaknesses by in
troducing corrective measures. For some of these matters history
offered no precedents; the problems called for new solutions even
though they might be untried and experimental. Thus members
of the convention put up propositions and counter propositions for
consideration on a wide variety of points. Some proposals were
submitted by individuals, some were majority reports of commit
tees; still others were minority opinions. The opening weeks of the
convention featured especially this kind of originality and inven
tiveness.

On the other hand, the Washington convention furnished an
excellent example of the tendency of American states to follow and
copy one another in constitutional practices. The delegates did
not come to their task unprepared or empty-handed. They had
models and drafts before them to which they unblushingly made
reference. Thanks to the researches of the late Arthur Beardsley,
former librarian of the Law School of the University of Washing
ton, it is possible to determine the extent to which the convention
turned to the experience of other conventions and appropriated
provisions from the constitutions of other states. From his study
it is clear that the delegates read the Washington constitution of
1878 with great care. They were considerably influenced also by
the draft of a proposed constitution which had been prepared by
W. Lair Hill, a prominent lawyer of Oregon and California, and
published in the Portland Oregonian shortly before the convention
began its work. Copies of this model were placed on the desks of
the members and at times it was used as the basis of discussion.
Beyond this, the Washington constitution-makers acknowledged
the merits of a number of other state constitutions by reproducing
particular provisions either in substance or verbatim. Such rela-
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tionships are noted' systematicallY. in the analytical index to the
present volume.

The Waship,gton constitution, as adopted by the convention,
August 22, 1889J .%hibited a number of features and characteristics
that were typical of the political thinking of the day. A reform
mooq is evilient in the repeated efforts to deal with political cor
ruption, in the well-intentionedi if unwise, attempts to provide safe
~ar~ against public extravagance, in a general distrust of gov
ernmEmt (even. of representative government), and in similar
~oubts about the large business corporations which were then be
coming ~o powerful,..' especially in manufacturing, transportation,
an~ banking. ,RefQrm,.1;hinking expresse~ itself in numerous pro
hib~tions and. restraints which included specific stipulations that
the convel,lti<;m right well have left for future legislatures to pre
scribe ratll.er. than inclqding them in the constitution itself. When
it came to f4l,ding protection against public officials who might be
iuuty of. mi~eeq.~, the. answer was to make administrative and
judici;11 officers il,l!iividually responsible to the electorate, .and to
el?tablish procedures for their impeachment or removal, shoulq. dis
ciplinary action become necessary.

Such viewpoints are clear in the constitutional provisions
which the convention drafted and approved. They are yet more
striking in the proceedings and deliberations by which these de
cisions were reached. Whether the point at issue was to prevent
the corrupt solicitation of members of the legfslature, to prescribe
the election of judges for a stated term of years, to prohibit the
lending of the state's credit to private corporations, or to provide
for the regulation of railroad rates, the delegates in their pro
posals and arguments proved themselves sensitive to the problems
of the day. At the same time they showed themselves aware of
the danger of excessive restraints which might discourage the im
migration of population and put obstacles in the way of business
coming into the state. Debates often betrayed a certain tension
between these opposite considerations. Sometimes a clear decision
was formulated in the final phrasing of an article; sometimes the
issue was left unresolved in ambiguous language for interpretation
by future generations.

The members of the convention recognized the importance of
keeping a record of their proceedings. They wrote a summary ab
stract of motions and votes in "Minutes of Proceedings'" which
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were kept in longhand manuscript as the meeting progressed. They
also secured the services of court reporters who took down in short
hand the full text of speeches and arguments. Unfortunately the
Congressional appropriation for the convention was not sufficient
to cover the cost of transcribing the shorthand notes, hence the
reporters did their work with nothing more than a promise that
the legislature would pay them later. Through the perverse devel
opments of history these papers were destroyed without being
transcribed. Only the minute book was preserved afterward by
the Secretary of State, and even that has not been printed until
the present time. Washington is one of the few states in the Union
which has not made available in published form the proceedings of
its constitutional convention. It is, therefore, particularly appro
priate that this basic constitutional document can now be presented
for reference purposes.

The minutes constitute, of course, a daily journal of occur
rences and actions, but do not include the argum~nts presented in
debate. These arguments were noted briefly in the: newspaper ac
counts of the time, and since no James Madison has been found,
whose notes can supplement more completely those that have bee!!
lost, there seems no alternative but to use press reports as far as
they go. It has not seemed wise to present news accounts in full
text. Photostatic copies have been assembled, however, and they
are on file in the Law Library of the University of Washington.
Citation to this material, including an indication of the tenor of
the arguments used, are incorporated in the analytical index which
is a special feature of the present volume. This index is arranged
by article and section of the constitution. It is designed to permit
a more convenient reference use of the Proceedings by making it
possible to trace any constitutional provision through the conven
tion from its first introduction through the various stages of its
consideration to its final adoption. References to arguments and
positions, as reported in the press, are noted at appropriate places
along with references to the minutes.

The task of editing, indexing and printing this documentary
source of material makes this a project which has long awaited the
necessary labor and effective sponsorship. It is an enterprise which
the late Professor Edmond S. Meany dreamed of carrying to com
pletion, though in modified form, to accompany his earlier pub
lished record of the convention of 1878. It is indeed a pleasure to ac-
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knowledge the active personal interest of Marian Gallagher, librar
ian of the University of Washington School of Law, Professor
Ralph Johnson of the University of Washington School of Law, and
Judge Frank P. Weaver of the Washington State Supreme Court;
also the constant and generous support given to the venture by
Robert Mort Frayn, political leader and publisher whose enterprise
has made the present printing possible. Special commendation and
thanks are due to Beverly Rosenow and Quentin S. Smith for their
meticulous care in collating the text and preparing the index. The
cost of transcribing, editing and typing has been met through re
search grants and allocations by the Law School and Department
of History of the University of Washington.

The above collaboration has not been a complicated qne, but it
is a tangible evidence of mutuality of interest and friendly coopera
tion on the part of several departments and agencies. The associa
tion is occasioned by the nature of the publication itself. The Pro
ceedings of the Constitutional Convention of 1889 is a basic source
and a reference document which is important both for the historian
and for the jurist. It illuminates a page in the political evolution
of the State of Washington, an important step toward the realiza
tion of sovereignty within the framework of the Union. Yet its
value is not simply historical, for it has relevance for constitutional
decisions by the courts of today. Already it has been cited in
Supreme Court decisions, and has been consulted by attorneys in
the preparation of their briefs. It is to be hoped that it will have
a continuing usefulness for such practical purposes, and a timely
interest for those concerned with scholarly research.

CHARLES M. GATES

University of Washington

January, 1962
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EDITORIAL GUIDE

To General Usage:

Spelling of the delegates' names has been made consistent
throughout the volume. Whenever the correct form was question
able, choice of spelling was made on the basis of the Constitution
as found in the Legislative Manual published by the Secretary of
State.

During the Convention, in response to the wish of the dele
gat,es, roll was called in alphabetical order. In our recording of the
roll call votes, we have changed the order to conform alphabetical
ly whenever our spelling of the delegates' names demanded it.
Errors in alphabetizing occurring in the original were also cor
rected. In the Journal, President Hoyt is listed as "Mr. President"
following the names of those with whom he voted. In vote sum
maries in the Analytical Index this was simply translated to "Hoyt"
and left at the end.

Totals of ayes and noes were not checked against the listed
names, although some flagrant errors were found and marked,
[sic].

In the Journal and in the Analytical Index, categories in roll
call voting (aside from either for or against) are not consistent
and the reader should note the differences in:

not voting
absent
on leave
absent on leave
absent or not voting
absent and not voting.

To Journal Usage:

It has been our policy to reproduce the Journal in this volume
as nearly as possible exactly as it was written. Thus, while the
spelling of words in the Journal has been corrected according to
modern usage and a consistent form has been adopted for punctu
ation, capitalization, etc., we have changed no language even
though it appears to be patently erroneous. -We have noted such
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patent errors with [sic]. Brackets have also been used to enclose
words inserted by the editors where the insertion of such word was
necessary to provide grammatical sense and the meaning was clear
and unmistakable..

In some instances, language had been lined out in the Journal.
We have retained such stricken language enclosed in brackets and
marked with an asterisk. Material enclosed in parentheses was en
tered as such in the original Journal.

Footnotes in the Journal are not numbered. Except for aster
isks, which always refer to material stricken in the Journal, dag
gers have been used.

To Analytical Index Usage:

Material pertaining to each section of the Constitution begins
with the presently existing language of the Constitution in bold
face type. Immediately following appears the "original language"
of the section or the notation "Original language same as present."
In either case, "original language" refers to the wording of the sec
tion as it appeared in the Constitution upon final passage and ap
proval.

The final approval of each article as noted under the heading
"Passage of Article" records the first final passage. After this
vote was taken, each article was sent to the Committee on Revision.
This committee would later report the article back to the Conven
tion, at which time a vote on final agreement was again recorded.
This later vote, however, was not entered for every article, nor
was any article thereby rejected. For these reasons it was deter
mined to record the first and more indicative final vote.

Cited page numbers in parentheses in the Analytical Index
refer to pages of the Journal as numbered in this volume. Section
numbers in parentheses following sections reported from commit
tees were used where the original section number differed from
the final number.

Footnotes are numbered consecutively within each Article. For
the most part, footnotes precede the material to which they refer,
and are meant to cover all material under the main heading not
otherwise designated by page number as originating in the Journal
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Footnotes refering to a specific quotation, fact, number, etc. are
numbered in the usual fashion, i.e. at the end of the sentence.

Constitutional references are given in the full form through
out, without the use of op. cit. or ibid. "Wash., Const. (1878)"
refers to the document drawn up by the 1878 constitutional con
vention held in Walla Walla without federal authorization. "Hill,
Prop. Wash. Const." refers to the constitution proposed by William
Lair Hill and published in the Morning Oregonian on the first day
of the 1889 Convention.

References, other than to constitutions, are given in the full
form, i.e. Tacoma Morning Globe, the first time used in each Ar
ticle and in shortened form, i.e. Globe, thereafter. Ibid is used
when possible in these references.

Statesman is the shortened form of the WalIa Walla Weekly
Statesman, all references to the Oregon Statesman or the Daily
Oregon Statesman being in the full form.

xi





TABLE OF CONTENTS

FOREWORD .
EDITORIAL GUIDE.
JOURNAL

Date
July 4
July 5
July 6
July 9
July 10.
July 11.
July 12.
July 13. .
July 15.
July 16.
July 18.
Jul~ 19.
July 20.
July 22.
July 23.
July 24.
July 25.
July 26.
July 27.
July 29.
July 30.
July 31.
August 1
August 2
August 5
August 6
August 7
August 8
August 9
August 10.
August 12.
August 13.
August 14.
August 15.
August 16.

xiii

Page
iii
ix

1
3

14
19
35
47
63
74
89
99

113
116
120
121
130
136
149
165
173
187
191
196
202
213
224
248
272
282
294
316
335
346
352
362
370





TABLE OF CONTENTS (Cont.)

August 17 .
August 19.
August 20.
August21.
August 22 .

BIOGRAP.ffiCAL SKETCH OF DELEGATES
ANALYTICAL INDEX

Article of Constitution
I Preamble and Declaration of Rights

n Legislative Department
ill The Executive.
IV The Judiciary. . . .
V Impeachment . . . .

VI Elections and Elective Rights
vn Revenue and Taxation. . .
vm State, County and Municipal Indebtedness.

IX Education . . . . . . . . . . .
X Militia. . . . . . . . . . . . .

XI County, City and Township Organization
Xli Corporations other than Municipal .

XllI State Institutions
XIV Seat of Government. . .
XV Harbors and Tidewaters .

XVI Schools and Granted Lands
xvn Tide Lands .

xvm State Seal . . . . . .
XIX Exemptions . . . . .
XX Public Health and Vital Statistics .

XXI Water and Water Rights .
XXII Legislative Apportionment

XXIII Amendments
XXIV Boundaries. . . . . .
XXV Jurisdiction . . . . .

XXVI Compact with United States.
Not Accepted: Mines and Mining. .

xxvn Schedule. . . . . . . .
XXVllI Compensation of State Officers.

TOPICAL INDEX
BmLIOGRAPHY. . . . .

xv

Page
376
395
411
428
449

465

491
519
559
593
631
633
649
667
685
693
705
733
733
775
781
793
809
829

. 831
833
835
839
843
847
851
855
859
865
885
889
931




