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and implicitly record its history, it is also true that they
exert a powerful, often a controlling, influence upon the
direction and the measure in which that life shall be de
veloped. The promulgation of the Mosaic code among
the Hebrews, the compilation of the laws of Menu by the
Brahmins, the adoption of the code of Solon and of the
laws of Lycurgus in Greece and of the Twelve Tables at
Rome are familiar illustrations of this truth, which the
chrnicles of all ages confirm.

_1 0 here is this more impressively stated than by Sir
Henry Maine, in the first chapter of his well-known work
o A ,cient Law. That learned writer, tracing the de-

I elop ent of primitive law after its embodiment into a
cod points out that thenceforward what may be called its
spontaneous development ceases; that the changes there
after effected in it are effected deliberately and from

itllQut; and that from the moment when their laws are
thu mbodied in some permanent record, the stationary
condi ion of the human race is the rule, the progressive
the 1-- ,ception. His discussion of the changes which took
p' c in primitive law, after the era of codes, is confined
to the "progressive societies." Concerning these he
make a general statement of great importance, which
i best given in his own words:

lth respect to them [progressive societies] it may be laid
diD -that social necessities and social opinion are always
more or less in advance of Law. We may come indefinitely
near 0 the closing of the gap between them, but it has a per
ptual tendency to reopen. Law is stable; the societies we
re 5p .aking of are progressive. The greater or less happi-
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remind you of some few of the more ~mportant enact
ments of this character, grouping them for convenient
reference, and to suggest some inquiries which seem
to me not without interest, and which in competent
hands might be profitably followed up.

Such changes as these, whether in the form of amend
ments or in that of new or revised constitutions, may be
regarded in more than one aspect. Considered as part of
the organic law, they are new declarations by the people
of the respective States, acting in their sovereign capacity
under the sanctions of law provided for authenticating
such action, as to what shall thereafter constitute absolute
rules of action and decision for all departments and of
ficers of the government, i~ respect of the matters therein
mentioned, and subject to the limitations contained in
the Constitution of the United States.

But these constitutional enactments are also social and
political phenomena. We may study them in order to
learn, not only what they prescribe, but, so to speak,
what they reveal. As such phenomena they have,-not
only for the student of historical jurisprudence but for
very "oughtful man, concerned for the future of his

c untry -a significance quite distinct from that ,vhich
e e either for the officer who must execute, or for

citi'en who must obey them. They are res gestae in
,ore important sense than were the cries of the
dmitted as competent evidence on the trial of
eorge Gordon. They signify and express, not the

civZ:um ardor, jJrava J·ubentZ:um,
u the conclusions of a free people as to what changes
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that great and typical American. whose patient and
unflinching faithfulness to duty, whose marvellously
-clear and kindly insight, whose large-hearted wisdom,
'born of wide experience and deep sympathy with the
plain people from among whom he sprung, made him a
true leader of men; at whose untimely death the universal
cry of grief from our own land was echoed by every civil
ized people, and whose name is more illustrious, his im
mortal memory more beloved, with every passing year.
,And we remember that after that struggle was past, after
the disbanded armies, North and South, had returned to
the pursuits of peace, and the republic had entered upon
its new career, some of those prophets had opportunity
to witness the honors paid by princes, and the more
,heartfelt -and more grateful tribute of their people, to
that other simple-mannered American-ex-general, ex
President-who had borne his patient and heroic part in
'brin,ging their prophecies to naught.

erta:inly during all these years the people of these
S te· have made many efforts to improve their funda
ment 1 aws. Up to the year 1860, thirty-four States in

ad been admitted into the Union. In that year
t e' e ere only five States in which, the constitutions
und 'fwhich they came into the Union still remained in
or e ithout change, namely, Texas, Wisconsin, Cali-
orn:a Oregon, and Minnesota. But these constitutions
e e only from three to fifteen years old, bearing date

,~espe "vely in 1845, 1848, 1849, and 1857. In several
oth~.r States-Alabama, Oregon, Connecticut, Maine,

as achusetts, Missouri, and North Carolina,-though
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sions, as to the extent of legislative powers in that regard.
Of this an illustration occurred in New York in 1820,

when a bill passed both Houses, by which a constitutional
convention was to be called without referring the question
to the people in the first instance, the amended constitu
tion of 1777, then in force, containing no provision on
that subject. This bill was sent to the Council of Revi
sion, of which Governor Clinton, Chancellor Kent, and
the Judoges of the Supreme Court were members, and a
majority of the Council vetoed the bill, on the single
ground that it did not propose to submit to the people
the question of holding a convention, while it did con
template submitting to them an amended constitution,
as a whole, to be adopted or rejected tOn toto, without dis
crimination. This veto message is given in full as an
appendix to Judge J arneson's work, and it can hardly be
doubted that the views presented in that very able paper,
written by Chancellor Kent, have had much to do with
the provisions since adopted in this and other States on
that subject.

It appears, I think, from the facts thus imperfectly sum
marized, that the people of these States, while making
careful provision for the amendment of their organic law
from time to time, thus" narrowing the gulf" between
existing law and the social opinion and social necessities
which constantly tend to go beyond it, have constantly
sou It to guard against hasty action as well on their own

ar as on that of their representatives. However dif
fere It in detail, all such checks and restrictions indicate

s ttled purpose that, in the language of Chancellor Kent,
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15th Amendment thereto,-the adoption of which respec
tivelywas proclaimed on July 28, 1868, and March 30, 1870.
In other words, that court held that the right to vote in
the United States comes from the States, though the
right to be exempted from discrimination in the exercise
of the elective franchise, on account of race, color, or pre
vious condition of servitude, is secured to all citizens of
the United States, by the 15th Amendment. Subject to
that restriction it remained for the States respectively to
·determine what should be the qualification for suffrage;
and the answer to that question furnished by the consti
tutions adopted or amended since the civil war is perti
nent to this inquiry.

In 1860 the institution of slavery existed in fifteen
States-in all which, at that date, the right of suffrage
'was confined to free white male citizens, otherwise quali
fied. In three of these States-Maryland, Delaware, and
Kentucky-that provision still remains in the constitution.
In the constitutions no,v in force in the other twelve, the

ord " white" no longer appears in that connection, nor
It found in that of the new State of West Virginia. Of

remaining twenty-two States, the constitutions now in
o ce in Ohio, Kansas and Oregon alone still retain the

,. ord h white," in describing the qualifications of electors.
I-I" speaking, of course, simply of existing provisions in
,t, 'e constitutions, without reference to the effect of the
e' 'eral constitution as amended.

ut we find other new provisions in the constitutions
r the former slave States, pertinent to this head, though

directly relating to the right of suffrage. Eleven of
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State of the right of suffrage except on due conviction of
treason, murder, burglary, larceny, perjury, forgery, or
other infamous crime, or duelling. The Texas consti
tution of 1876 contains an important provision, to the
effect that while all qualified electors, who during the
six months next preceding a municipal election have re
sided in the municipality, may vote for all elective officers
thereof, none but those who pay taxes on property in
such municipality may vote in any election to determine
expenditure of money or assumption of debt. The sig
nificance, and I venture to add the wisdom, of this pro
vision require no comment.

A provision similar in principle was contained in the
very important amendment proposed as Article XVII to
the constitution of New York, and which passed the
Legislature of 1877, but failed in that of 1878. That
amendment excited the liveliest interest in other States,
for it dealt with one of the gravest problems now before
the people of this nation,-the honest, economical, and
efficient administration of municipal governments.

In many States every male of foreign birth aged twenty
one, who has declared his intention to become a citizen
according to the United States naturalization laws, not
less than a prescribed time before the election, is per
mitted to vote,-the time so prescribed varying from
thirty days to one year. In every State a certain period

idence in the State prior to the election is required,
-In two by statutes, in the rest by the constitution,-the

Unl_ so prescribed varying from sixty days to two years,
bu ne year being the prescribed period in a large ma-
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candidates. But in Ohio, in 1874, an amendment, sepa
rately submitted, which provided for minority representa
tion in elections for three or more supreme and circuit
judges, was rejected by a great majority. The amend
ment to the constitution of New York, already mentioned,
which passed the Legislature of 1877, but failed in that
of 1878, authorized provision to be made by law for
giving to minorities a proportionate share of representa
tion in city boards.

Other details of constitutional changes in respect to
voting and holding office might be mentioned, but I can
detain you no longer upon this subject. The further
and important inquiry,-to what extent and in what
manner such constitutional provisions are made effective
by statutes and by that public opinion which gives its
ultimate vitality and value to all legislation, is quite be
yond the limits or purpose of these remarks.

Another class of notable changes in State constitutions,
consists of those restrictions upon the law-making power,
the frequency and extent of which have so greatly in
creased of late years.

It would be both tedious and useless to enumerate the
successive steps in this direction or the particulars of
such restrictions. A comparison of constitutions in force
fifty years ago, such as the constitution of Illinois adopt
ed in 1818, of Missouri in 1820, or of New York in 1821,

i the present constitution of Illinois adopted in 1870,
f P nsylvania in 1873, of Missouri in 1875 and Califor

D1- I 1879, not to mention amendments or revisions in
States, shows how great the change has been.
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which a large majority of the State constitutions now
prescribe.

A novel restriction upon the Legislature in the matter
of appropriations was added to the Missouri constitution
in 1875. This provides (Art. IV, Sec. 43) that all State
revenue from every source shall go directly into the
treasury, and the General Assembly shall have no power
to divert the s~me or permit money to be drawn there
from except in pursuance of regular appropriations made
by law. It is then prescribed that all appropriations of
money shall be made by the General Assembly in the
following order of priority: first, to pay all interest upon
the State debt falling due during its term of office; second,
two hundred and fifty thousand dollars annually for the
sinking fund; third, for free public-school purposes;. t1

fourth, the cost of assessing and collecting the revenue;
fifth, the payment of the civil list; szxtk, the support of
the eleemosynary institutions of the State; and seventlt,
for the pay of the General Assembly, and such other
purposes, not prohibited by the constitution, as it may
deem necessary; and the General Assembly is forbidden
to appropriate money for any purpose until these appro
priations have been made, in the order specified, or to
change the prescribed priority of any item.

These are some of the limitations imposed, of late
years, upon the law-making power. As to their wisdom,.
I have nothing to say. The significant fact is, that they

imposed by the people upon their chosen representa
iv s part of the organic law.

\ hat conclusion are we to draw from such limitations?
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making power, already mentioned,-which may well be
'considered, not as evidencing a distrust of popular insti
tutions, but rather as additional precautions taken by the
people themselves against dangers confessedly inherent in
them,-or rather, in human nature itself.

Fifty years ago, De Tocqueville, an ardent friend of
popular institutions, pointed out that the greatest danger
'of the American republics proceeded from" the unlimited
power of the majority, which," he adds, "may at some,
future time urge the minorities to desperation, and oblige
them to have recourse to physical force." In support of
this, he cites both Hamilton and J efferson,-the latter, as
being" the most powerful advocate democracy has ever
,sent forth"; and quotes from a letter of Jefferson to
Madison, in 1789, the following words:

" The executive power of our government is nQt the only,
perhaps not even the principal, object of my solicitude. The
tyranny of the Legislature is really the danger most to be feared
,and will continue to be so for many years to come."

Another class of comparatively recent provisions in

\
State constitutions consists of positive enactments, such
as we should hardly expect to find in the organic law.

Such are provisions fixing at specified sums the salaries
of State officers; limiting the rate of interest, legal and
conventional; exempting certain .property from levy on
execution; prescribing details of practice in the courts;
constitutional enactments concerning the property of

tried women, which, in several States, provide, what
ite as effectively done by statute in others,-that the
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State, and was adopted as the fourth amendment to the
Federal Constitution. Such a declaration is found, how
ever (in language identical with the amendment last men-
tioned), in the Bill of Rights, enacted as a statute in this
State, in 1787; and is enforced by statutory requirements.
touching the issue and service of search warrants which
yield in strictness to no others.

Other classes of novel and highly important provisions.
in American State constitutions consist of those which
relate to private corporations and quasi public corpora-·
tions, and also, in one State, to public warehouses. Of
such provisions, those adopted in Illinois in 1870, Penn-
sylvania in 1873, Missouri in 1875, and California in 1879,
furnish the most notable examples, though some are·
found in other States.

Of those relating to corporations, some, already noted,
prohibit their creation except by general laws, subject to
repeal or amendment; others forbid the granting to them
of exclusive privileges; others limit their duration, and
their power to hold real estate. Others prescribe specific
rules for the conduct of corporate business, as in respect
of the issue or increase of their stock or bonded indebted
ness, or the manner of electing their officers, or the indi
vidual liability of stockholders for corporate debts.

Those relating to railroads and other carriers, and to
lie warehousemen, are even more significant of the

v ·st development of our industrial civilization, the changes
In eans and modes of transportation, the enormous in
caSte in the internal commerce of the nation, and the
ne problems which we are called upon to meet as well



as the controversies to which rise.. The-
the and the Sl~nlniCaJ1Ce of the

from which have resulted
are thus stated in the

of Professor very valuable

define the relations rail..
...,"'\,JIJ.I.'"". rt&JArol~ ...... ni'T them

and as such SUDH~ct

discriminations in
consolidation of

conditions of
forbid officer

1I'""'lI1I1'II"'.n.'ll1"ll "-'1""1.11"'11"'t'M•.,n"u'to be interested in tUI·nl~snlne:' 1I"'II"'t""l1t-&JA'l1"1., I

SU1)PlleS to such company, or in the business of trans-
as a common carrier of or passengers

over its lines forbid the of free passes to.

On the fourth of Charles last c::!n'I""IT1~ITln,(T

of the Declaration of laid the first rail of
the Baltimore and Railroad. One man's life formed the
CO]rln~~ct]lng link the ical revolution of the last cen-

the revolution of the The
reaches wider and than the Yet there are few who
realize its full or who to understand
it.. A new of commercial and social relations
among us.." Of these the railroad is at once
an instrument and an exa Noone In
business or marks the direction of national o:lI.,-.fo·I"C7"I ... ·lll",

in which- the tranSl)OrtatJLOn



Americal1 State {,OJ'IStttU:ttOilIS.

In
the constitution to
-connect with its

of the
States every railroad is

any other railroad to cross or
and in two States a Board of Rail-
established the ....."""''''''£'' ... 11 ..........11,..,,"

such boards been cr(~atea

and others
.SUlmClentiV indicate the hold
have taken upon the of
American advent of a

the emergence ques-
every interest and every class.

Von Holst remarks upon the curious fact that as
the United States are about to commence the second
""".0.1""'''''''._'' of their life an In(let)erlat~nt COlml1nOlnw'ealtb

are upon a new
The era of nUlOV~lnt

and sober manhood is to take

solution of such as these must
''''-A ..... .., ..... J, ... '''-A. in at that No
solution of them can be or safe it be
also to every interest To reach that solu...

will tax the resources of American statesman...
it demand from the them...

which
the of the arts of

aelrna.e.-og-u,e, and the clamors of faction.



American State (,Ojnstitt14rtt()'tls..

because those rllIlI,Q~1I""""""'~

interests "" ..............":Ii1l"'Q9"llt-I·'U· Clonl11ctlne:-
1.1"",,"'1.1...'............ dL&"' ..... AA&I,s;;. upon its

ma~nn004::l.. JL""V.n..AA.U::::: back upon its
still hold to faith the laureate sang

?-that faith in

Men, our brothers, men, the workers, ever
That which they have but

it be true of that-

There the common sense of most shall hold a fretful realm in awe,
.And the kindly earth shall slumber, lapt in universal law

those have been best appear
COlnp;arl~;on of the COllst:ltu·tlo:nal nr(}Vl~~10tl~

force in the year 1800



A mertcan State (.,o;nstttu~tt()'ns.

elected.

on that

In the rellnarlllDlf!
the Governor

t'r(~S1(lerlt), but some ad-
_1I"'IIJ'nOJ.....f~... '11'1111" was the General

In the constitutional nrC:lVl.SlC)nS

are as follows:
In +"'f'llP,01l"'llJ+"'lf'J'



rIIl1:ll ...,."1I"'.... 1I11 ...·lI:ll from the old was made
when an amendment to the ,...n1nC' .... t+..,I+ .. r~ft

.A...4'"',~.a.,.;".a.;;lI,II.."JL"'" and not submitted to the peo.
inferior or ,...n'l'lft+''W1I'

term four years
,...,.. ............ '11:" Qual1ne~a to vote for ....O .....,. ....OC'O...'IJ+ ....

'1I11r'\lI:ll1l"'ln.... Court
Indiana was admitted

of free
mode of ._u.&'"'&....... ",n"""~""'l1n .... t"'If'i lI:lln '..~

made from time to time
ment is

has fluctuated some
States it been and even where it
IIJJI. ..... lII'CJL.l.JI..::lJ .. grave doubts exist as to its wisdom and its ulti...
mate results.

I still further presume upon your
""" .... ...,. ........... - some these



50 A 11Zerica1t State Constz"tutions.

the Union, under a constitution providing a curiously
mixed system of judicial appointments; the Supreme
Court judges being appointed by the Governor and con
firmed by the Senate, the presidents of the Circuit Courts
being elected by the General Assembly on joint ballot,
and the associate judges of the Circuit Courts elected by
the people of the several counties-the terms of all judges
being seven years.

No other change took place in any State until 1832,
when Mississippi adopted her second constitution,-the
first, adopted in 1817, having provided for the election of
judges by the Legislature. Under this all judges were
elected by the people, those of the Court of Errors and
the Chancellor for six years, and the Circuit judges for
four years. In 1835 Michigan was admitted, with a con
stitution under which the judges of the Supreme Court
were nominated by the Governor and confirmed by the
Senate, for seven years, the inferior judges being elected
for four years by the people of each county.

In 1839, the constitution of Maine was amended by
limiting all judicial terms to seven years, but the appoint
ment of judges remained with the Governor and Council,
as provided in its first constitution of 1820.

In May, 1846, a convention met in Iowa, which framed
its first constitution, submitted to the people in August
following, and ratified by a majority of about 450 votes
out of 18,0cx>. In June, 1846, a constitutional conven-

~ .n met in this city and framed a new constitution for
York, which was ratified in November, 1846, by a

e, majority. Both these constitutions made all judges



Amer':can State Constitutions.

Court was six
four years. In New
Errors and of the 'nnr~p..,...,~

; the former
The thus set

next four years, eleven other
Arkansas

in revised constitu...

~uorlern.e and
to twelve and

to the Gov...
another amendment to

the



A11terica11 State Constt"tutions..

elective
some

.....,""JLJLa. ... "" .. was releCl:ea
the new con..

fifteen
...... "'I""\1I"'jP,rnp. Il.JLU~·""i:).. and from five to

the term of
from six

intermediate



Amcrica1t 53



54 American State Constitutions.

courts; such justices elsewhere throughout the State being
elected by the people. Maine in 1876 returned to the
plan of appointing all judges by the Governor and Council;
and Connecticut, by the amendment of 1880, provided
that the judges of the Supreme and Superior courts
should be nominated by the Governor, and confirmed
by the General Assembly. And although during the ten
years ending with November, 1886, revised constitutions
have been adopted in three States, and numerous con
stitutional amendments on many different subjects in
twenty-five States, no changes have been made in the
mode of judicial appointment except those already men
tioned. No State which had not already adopted the
elective system has adopted it during that period. J,

It would be unbecoming, in this presence, to dwell
upon the supreme importance, under popular institutions,
of securing an independent as well as a learned and able
judiciary. But I venture to think, in view of the facts
already stated, that the best mode of securing that result
is still an open question, and one which must continue
to receive, as it unquestionably demands, the most
anxious consideration. It is too much to hope that any
mode of judicial appointment can be devised, human
nature being what it is, which shall ensure the best pos
sible results under all circumstances and in every case..
As between the several modes of judicial appointment
already mentioned, the real question is,-which of themy

on the whole, will probably best endure the strain to
·ch in some form or other it must be subjected, and
tch, sooner or later will surely find out where its weak-
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the knowledge and application of which distinguish the
scientific man from the sciolist, the jurist from the case
lawyer. Its highest results are to be reached through
the study of comparative increasingly
characteristic of our times. Surely there is no more in-

field for that study, none which promises a richer
harvest, than that is offered to us in laws and
constitutions of these American States,-one and yet
many, kindred and yet within whose bor
ders are 'found representatives of every race, of every in- ..
dustrial Interest, of every shade of human belief, every

of human thought. The much more the
rI""'-- past labors, of your Association, and the important sub

jects which you have with the activity
of similar Associations in many other States, afford gratify

evidence that the American Bar is not unmindful of
its opportunity.

To this great work it is the privilege of each one of
us in some measure to contribute; if only, as I have to
day attempted, by helping to hew out a few stones, which,
when fitly joined together by some master builder of our
profession, may be used towards the of
American Jurisprudence, of which this magnificent capi
tol of your Empire State may wen be a symbol. Founded
on the rock of justice and equal right, its massive
" four square to all the winds that blow," its portals open
to humblest, while its spacious chambers worthily re
ceive the greatest,-may that edifice forever stand, forever-
grow, the abiding-place forever of and Law.

~i:SE lIB.~~or THE r
UNIVERSITY

':.-,.. "A~ .. a. J'
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